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INTRODUCTION
Mining has been a driving force in our nation's industry since the
mid 1800's, providing millions with jobs and generating billions of dollars in revenue.' In recent years, however, public focus has shifted
from viewing the industry as a supplier of economic benefit to perceiving it as a national polluter and environmental adversary. Mining is a
major target of government entities and environmentalists because of
the vast environmental degradation it has caused and the threats it
poses to both human health and aquatic life.2
A graduate of the University of Denver College of Law, Ms. Cavanaugh is a solo

practitioner in general practice.
1.

MATTHEW BENDER, AMERICAN LAW OF MINING

§30.05 (2d ed. 1996).

2. THOMAS MICHAEL POWER, NOT ALL THAT GLITTERS: AN EVALUATION OF THE
IMPACT OF REFORM OF THE 1872 MINING LAW ON THE ECONOMY OF THE AMERICAN WEST 1-

5 (1993).

Issue 1

MINING CONTAMINATION OF GROUND WATER

While it is undeniable that mining is an integral part of the national economy, that powerful position is no longer sufficient to protect it from the reaches of modern environmental regulations. Specifically, mining's unregulated or under-regulated discharges into
water, particularly ground water, have allowed pollution to spread at
alarming levels into rivers, streams, water supplies and, ultimately, into
our homes. This article focuses on the need for new federal mining
regulations to protect ground water, water supplies, and human health
from mining contamination by examining the impact of mining wastes
on the environment via ground water contamination, and the varying
perspectives on reform since the enactment of the Clean Water Act
("CWA").
Ground water is one of the most critical unresolved issues in
United States' environmental and health protection today. It is underregulated and continues to serve as a daily transporter of pollution.
The most significant example of the lack of ground water regulation is
its omission from the Clean Water Act,3 the paramount regulation of
waste discharge into water.
Ground water provides twenty four percent of the nation's domestic agricultural and industrial water, with over fifty percent of the
United States population using ground water as its major source of
drinking water. Actual ingestion of contaminated ground water and
subsequent harm to human health have been minimal thus far because of the purification process to which drinking water is subjected. 6
The effects, however, of contaminated ground water on rivers, streams,
and aquatic life have been massive.
Pollution generated by active and abandoned mines causes widespread damage to aquatic life, agricultural lands, animals, and drinking water supplies.8 The chief conduit of this pollution is water, most
3. Clean Water Act §§101-607, 33 U.S.C. §§ 125-1387 (1994). The Clean Water
Act is the most significant environmental regulation protecting water bodies in the

United States, governing discharge of pollutants into "navigable waters." The Clean
Water Act defines "navigable waters" as "waters of the United States, including territorial seas." 33 U.S.C. § 1362(7) (1994). The definition of navigable waters does not encompass ground water, leaving it susceptible to continued pollution.
4. Lawrence Ng, Note, A Drastic Approach to Controlling Ground Water Pollution, 98
Yale L.J. 773, 773-74 (1989).

5. Id. at 774.
6. Telephone Interview with Greg Parsons, Watershed Manager, Colorado Water
Quality Control Division (Jan. 27, 1997).
7.

Telephone Interview with Aimee Boulanger, Staff Writer, Mineral Policy Center

(Jan. 24, 1997).
8.

See infra notes 12-25 and accompanying text (discussing the Summitville min-

ing disaster and its affects on aquatic life in the Alamosa River). Contamination of the
Alamosa has also posed crop irrigation problems due to the highly acid state of the
water. Deborah Mendez, Mining Legacy Lingers; State Grapples With Abandoned Sites,
Open Shafts, Toxic Wastes and Scarred Land, ROcKY MTN. NEWS, Dec. 26, 1996, at 8A. In
Clear Creek - Central City, Colorado, heavy metals such as arsenic, cadmium, chromium and copper contaminated private drinking wells, forcing residents to obtain
drinking water from a municipal reservoir. Beverly A. Reese, Perpetual Pollution,
CLEMENTINE,

Winter 1995, 5-6. Lincoln Park, near Canon City, experienced ground

WATER LAW REVIEW

Volume 2

notably ground water.9 Ground water is the first recipient of mining
poisons. As the contaminants leach off rocks and drip out of shafts
into the soil, they enter ground water, which then spreads the pollution into aquatic, agricultural, and human life by its passage through
the earth and connection with tributary waters. Rivers and streams
have the same power to spread pollution, but those threats have been
addressed in federal and state legislation.
By virtue of its daily use as both a recreational source and a water
supply, contaminated surface water demonstrates the dangers of
ground water contamination and its power to spread poisons into surface waters. In Colorado, 1200 miles of rivers and streams have been
polluted with heavy metals produced by mining." This pollution has
eradicated fish populations in many instances, and has an overall detrimental effect on the recreational uses of Colorado's rivers.
The country's most infamous case of mining pollution, the Summitville mining disaster in Colorado, spilled cyanide and heavy metals
into the Alamosa River via ground water contaminating water, killing
fish, impacting agricultural irrigation, and threatening human drinking water sources.' 2 In 1986, the Summitville Consolidated Mining
Company began mining for gold in the San Juan Mountains at the
headwaters of the Alamosa River, using a process called cyanide heap
leaching." The Environmental Protection Agency ("EPA") gave the
company permission to dam a valley and use it as a heap leach pad instead of requiring a contained pad site, though that valley had a creek
running through it that fed into the Alamosa River. The plastic used
to line the heap began leaking cyanide
into the creek. The cyanide
4
also flowed into the ground water.'
Though the state was aware of the spreading contamination in the
water contamination caused by uranium and molybdenum, which forced residents to
abandon their private wells for drinking water purposes and be connected to Canon
City's water supply. EPA, NAT'L SUPERFUND PRIORITIES LIST SiTES: COLORADO (March
1995).
9. Ground water is "any water not visible on the surface of the ground under
natural conditions." It is classified as tributary or nontributary to natural streams.
Colorado Dep't. of Natural Resources v. Southwestern Colorado Water Conservation
Dist., 671 P.2d 1294, 1300 n.2 (Colo. 1983) (quoting COLO. REV. STAT. § 37-90-103(19)
(1973)), cert. denied, 466 U.S. 944 (1984).
10. Tributary water is "water in the unconsolidated alluvial aquifer of sand, gravel,
and other sedimentary materials, and all other waters hydraulically connected thereto
which can influence the rate or direction of movement of the water in that ...aquifer
or natural stream." Southwestern Colorado Water Conservation Dist., 671 P.2d at 1300 n.2
(quoting COLO. REV. STAT. § 37-92-103(11) (1973)).
11. Telephone Interview with Robert Robinson, Environmental Engineer, United
States Bureau of Land Management (Feb. 6, 1997). Trout in the Arkansas River have
an average life expectancy of three years, compared to the national average of seven

years, due to the high metal concentrations in the water.
12. Todd Hartman, Poisoned Legacy/Debate Rages Over Cleanup of Alamosa River,
COLO. SPRINGS GAZETTE TELEGRAPH, Nov. 18, 1996, at Al.
13. Cyanide heap leaching involves constructing an impermeable lined pad on the
ground, dumping crushed raw ore on the pad, and sprinkling it with cyanide solution
that leaches the gold from the ore. JAMES S. LYON ETAL., BURDEN OF GILT 22 (1993).
14. Id.
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Summitville area and the potential threats it posed to the environment, Summitville was allowed to continue operating the mine. The
state, with no funds available, feared financial responsibility for the
clean up if it forced Summitville to close. 5 The company agreed to
begin reclamation of the site in 1992, but, in the face of huge clean up
costs, filed for bankruptcy in December 1992.16 At the time of Summitville's bankruptcy, the cost of cleanup was estimated to be sixty million dollars. 7
Since 1993, the cost of operation and cleanup has been estimated
to be between $38,000 to $50,000 a day. 8 The EPA added the mine to
its Superfund listing in May 1994.' 9 A 1996 estimate indicates it will
cost three to four million dollars a year over the next twenty years to
make the river safe for agricultural uses; however, that funding will not
be adequate to raise standards sufficiently so that the fish population
may be replenished.
Present clean up costs of the Summitville mine pose an extensive
financial burden and the state is considering lowering Alamosa River
water quality standards to a financially attainable level." In 1981, under CWA regulations, state scientists rated the Alamosa as capable of
supporting fish, the highest water quality rating possible for the river
under the Act.2 ' The severity of the damage caused by the contamination, and the large financial costs of the clean up, have forced state
regulators to find that replenishing fish in the Alamosa is an unattainable goal22 because financial ability is a determining factor in how well
a site is cleaned up.23

15. Currently, there are no federal funds for clean up of hardrock mines, unless
they have been labeled a Superfund priority site. Deborah Mendez, Mining's Legacy
Lingers; State Grapples with Abandoned Sites, Open Shafts, Toxic Waste, Scarred Land, RocKY
MTN. NEWS, Dec. 26, 1996, at 8A.
16. John Sanko, State Implores Feds To Push Water Treatment At Mine: Congressional
Stall On Funding Threatens Summitville Cleanup Efforts, Official Says, ROCKY MOUNTAIN
NEWS, September 27, 1995, at 6A.
17. See infra notes 18-21 and accompanying text (discussing cleanup costs of the
Summitville mine and subsequent law suits against the owner and manager); See also
Stuart Sanderson, Mining - Two Views: Is EPA Doing a GoodJob Cleaningup Summitville?,
DENV. POST, Feb. 4, 1996, at G01.
18. LYON, supra note 13, at 23.
19. Sanko, supra note 16, at 6A.
20. Robinson, supra note 11.
21. Hartman, supra note 12, at Al.
22. Id. More than $105 million has been spent on Summitville. The state has
spent more than $46.9 million on water treatment and the EPA has not been able to
contain silver releases in accordance with the stringent state standards. Stuart Sanderson, Mining - Two Views: Is EPA Doing A GoodJob Cleaning Up Summitville, DENY. POST,
Feb. 4, 1996, at G01.
23. Hartman, supra note 12, at Al. EPA project manager, Jim Hanley, admitted
that lowering the water quality standards of the river deprived residents of its historical
uses. Superfund law controlling the cleanup will force the EPA to develop a long-term
plan for which taxpayers must pay. Id.
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PUBLIC PERCEPTION OF THE SUMMITVILLE DISASTER
AND ITS IMPACT ON REFORM
Public attention concerning mining and cyanide leaching has generally focused on the impact on human health. Neither cyaniderelated deaths nor significant human health effects from cyanide mining were reported prior to Summitville, and few public complaints
were ever voiced.24 Cyanide itself, while a deadly poison, breaks down
quickly in the environment when exposed to sunlight or pH-neutral
conditions. 2' However, because of its long-term and far-reaching effects, Summitville changed the public's perception of cyanide leach
mining, drawing national attention to the problems associated with
mining waste and the need for reform.
While the Summitville disaster has drawn public attention to mining reform and the need for increased regulation of ground water, it
has also generated controversy regarding the types of safeguards
needed to protect against contamination, as well as opposition by mining companies to federal mining reform. In instances such as Summitville, years of pumping and treating ground water have only slightly
reduced levels of contamination, and, because of the low level of success in these cases, mining companies now question whether future
uses of ground water justify the effort and expense of such remedial
treatment.
The controversy and opposition regarding ground water protection and mining reform adversely affect water supplies by slowing the
reform process and allowing contamination to go untreated. 6 In addition to objecting to standards that establish permissible levels of waste
discharge, mining companies protest the removal of mill tailings 7 that
often leak into ground water. As a result of these continued controversies, residents in areas with these tailings have found their wells
contaminated and are discouraged from using the water for human or
agricultural purposes, and in some instances have been either provided with bottled water or connected to a city water supply system
with water treatment facilities. 281
24. Parsons, supra note 6.
25. Philip Miltocker, Cyanide Spring,CLEMENTINE, Autumn 1989, at 7.
26. See Russell V. Randall & Peter D. Robertson, Safe Drinking Water Act, in
ENVIRONMENTAL LAW HANDBOOK BY PATTON, BOGGS & BLOW 220 (Timothy A. Vanderver, Jr. ed. et al., 1994) (discussing the EPA's slow implementation process of the Safe
Drinking Water Act ("SDWA"), equating it with the slow implementation of the Clean
Water Act). The authors note the EPA's hesitancy to use its enforcement powers over

local governments as one of the main implementation problems.

27. Mining Act of May 10, 1872, ch. 152, 17 Stat. 91 (codified as amended in scattered sections of 30 U.S.C. (1994)).
28. SeeJohn D. Collins, Reclamation and Ground Water Restoration in the Uranium Milling Industry: An Assessment of UMTRCA, Title II, I IJ. NAT. RESOURCES & ENVTL. L. 23, 47

(1995-1996) (discussing Homestake Mining Company in New Mexico and the severe
impact mill tailings have on residential water supplies). Even with a water treatment
pumping system implemented in the late 1970s, by 1983, Homestake Mill was placed
on the Superfund National Priorities List, due to ground water contamination. Hook-
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REGULATION OF MINING AND THE MINING LAW OF 1872
Presently, most federal regulation of the hard rock mining industry
is done under the Mining Act of 1872 ("Mining Act").2 The Mining
Act has been the subject of great debate and controversy in the United
States Congress. Senators and Representatives continue to struggle to
reach compromises in amending the law to include protection and
0
3safeguarding
clean up of the environment by mining companies, while
federal land.
the industry's interest in mining mineral-rich
Controversy surrounds the law because it lacks provisions addressing environmental impacts of mining on land and allows unnecessary
degradation of land.3 ' The primary problem with the Mining Act and
its impact on ground water contamination is that the federal legislative
view has not been modified to include present-day concerns regarding
environmental preservation and protection of human health. Existing
regulations require that the impact of mining on the land be no
greater than "what would normally result when an activity is being accomplished by a prudent operator in usual ...operations of similar
0,2
character ....
In pushing for amendments to the 1872 law, environmentalists are
demanding legislation that provides more stringent reclamation and
water quality standards.5 Presently, taxpayers fund much of the Superfund cleanups caused by mining disasters, except in instances where
functioning state reclamation provisions require mining companies to
34
accept responsibility for reclamation prior to mining.
THE CLEAN WATER ACT AND THE COURTS' LEGISLATIVE
INTERPRETATION OF THE OMISSION OF GROUND WATER
An essential component to the reform of the Mining Act is the reform of the CWA."5 The Mining Act, like the CWA, is central to the
debate over reform because water is an essential element in the mining
process and the recipient of many of mining's wastes. The controversy

ups of residential housing to a municipal water system cost the mining company $3.4
million. In the 1970's, the reclamation plan Homestake submitted to the EPA totaled
$20 million, $8 million of which was designated for restoration of ground water. Id. at

48.
29. Mining Act of May 10, 1872, ch. 152, 17 Stat. 91 (codified as amended in scattered sections of 30 U.S.C.).
30. The Mining Act has been amended numerous times, most recently in 1994. See
Sanderson, supra note 20, at GO.
31. Power, supra note 2, at 8-11.
32. BLM Surface Management 43 C.F.R § 3809.0-5(k) (1997).
33.

LEGISLATIVE SUMMARY: MINING LAW, 52 CONG.

Q. WKLY REP. 43, Nov. 5, 1994,

3169-70 (1994).
34. See COLO. REV. STAT. § 25-16-302(1) (1998). The Colorado statute is an example
of a functioning state reclamation provision that requires mining companies to show
they have sufficient funds for reclamation before beginning mining.
35. Clean WaterAct §§ 101-607, 33 U.S.C. §§ 1251-1387 (1994).
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surrounding mining and its environmental and health effects has
arisen because of increased public concern in the last two decades
about the effect of water quality on human health. The primary purpose of the CWA is "to restore and maintain the chemical, physical,
and biological integrity of the Nation's waters,)3 6 by making the discharge of any pollutant into navigable waters unlawful, unless done in
compliance with the permit requirements of the Act. 7
The key issue in the controversy surrounding the CWA is Congress'
refusal to expand the definition of navigable waters to include ground
water. Legislative intent to omit ground water from inclusion in the
Act has been inferred from a Senate report that stated, "ground water,
due to its ... almost complete absence of living organisms can accept
more pollutants with less.., direct degradation ... . Ground water
pollution is not as serious a national problem as is surface water pollution."38 In 1971, Representative Les Aspin argued before the Committee on Public Works, that "ground water should be included after the
term 'navigable water' in sections 401(a)(1) and 402(a)(1), allowing
ground water to be regulated in the same fashion as other water
sources."39 The Committee rejected Aspin's argument because there
"[was] not sufficient information on ground water to justify the types
of controls that are required for navigable waters. 40 Based on this debate, courts have continued to hold that Congress did not intend that
the EPA undertake regulation of ground water pollution without the
basic information Congress thought
necessary to decide what types of
• 41
controls might be appropriate.
Subsequently, many federal courts
have found that the CWA evinces no intention to impose federal control over any phase of subsurface water pollution. Courts continue to
hold that the power to regulate ground water has been vested in the
36. 33 U.S.C. § 1251(a).
37. 33 U.S.C. § 1311(a). "Navigable waters" are defined as waters of the United
States, including the territorial seas. 33 U.S.C. § 1362(7). "Discharge" is defined as
the addition of any pollutant to navigable waters from any point source. 33 U.S.C. §
1362(12)(a). A "pollutant" is defined as "dredged spoil, solid waste.... sewage, garbage, chemical wastes,.. . rock, sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water." 33 U.S.C. § 1362(6). Because mine drainage is
considered an industrial waste, it qualifies as a pollutant. "Point source" is defined as
"any discernible, confined and discrete conveyance, including but not limited to any
pipe, ditch, channel, tunnel, [or] conduit ... from which pollutants are or may be discharged." 33 U.S.C. § 1362(14).
38. Exxon Corp. v. Train, 554 F.2d 1310, 1325 n.23 (5"' Cir. 1977) (quoting S. Rep.
No. 92-414, at 67 (1972), reprintedin 1972 U.S.C.C.A.N. 3668, 3739). Exxon quotes testimony from then Representative Aspin, proponent of amending the Clean Water Act
to include ground water, and opponent, Representative Harsha, who succeeded in
having the ground water language omitted based on his conclusion that there was insufficient knowledge or technology to devise water-quality standards for ground water.
Id. at 1326-30.
39. Id. at 1327 n.28.
40. Id. at 1328.
41. Id. at 1330.
42. See Exxon Corp. v. Train, 554 F.2d 1310 (5th Cir. 1977); Kelly v. U.S., 618 F.
Supp. 1103 (W.D. Mich. 1985). Both cases hold that ground water is not covered under the definition of navigable waters in the Clean Water Act.
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43

states.

Since there is no specific federal statute that implements ground
water protection, it has been difficult for courts to hold mining companies liable for discharging contaminants into ground water. The issue has been litigated numerous times, with liability generally determined by a particular court's interpretation of the CWA's ground water
coverage. For example, in a 1994 case, Washington Wilderness Coalition
v. Hecla Mining Co.,45 involving the discharge of mining waste into navigable waters through ground water, the court interpreted the CWA's
legislative intent to mean that Congress "did not intend that discharges
to ...isolated ground water be subject to permit requirements.'4 6 Almost twenty-five years after the original debate over amending the
CWA to include ground water, courts continue to uphold the notion
that "[we] do not have the ... technology to devise water quality standards for ground water." 7
MODERN JUDICIAL TRENDS SUPPORTING THE INCLUSION
OF GROUND WATER IN THE CLEAN WATER ACT

Despite what some courts have viewed as clear legislative intent to
exclude ground water from the coverage of the CWA, some recent

court decisions have interpreted the CWA in a broad fashion, holding
that navigable waters encompass tributary ground waters."
While
courts have upheld the idea that non-tributary ground water, ground
water that is not hydraulically connected with surface water, 49may not
be inferred as covered under the Act, tributary ground water receives
43. Village of Oconomowoc Lake v. Dayton Hudson Corp., 24 F.3d 962, 965 (7d,
Cir. 1994), cert. denied, 513 U.S. 930 (1994).
44. See Train, 554 F.2d 1310; Kelly, 618 F. Supp. 1103 (holding that ground water is
not covered under the Clean Water Act). But see United States. v. Earth Sciences, Inc.,
599 F.2d 368, 375 (10h Cir. 1979); Washington Wilderness Coalition v. Hecla Mining
Co., 870 F. Supp. 983 (E.D. Wa. 1994). The later two cases interpret the Clean Water
Act broadly and find that tributary ground water is protected.
45. Washington Wilderness Coalition,870 F. Supp. at 983.
46. Id. at 989.
47. Id. at 990 (quoting 1 Cong. Research Serv., A Legislative History of the Water
Pollution Control Act Amendments of 1972, 93' d Cong., 1" Sess., at 594) (remarks of
Rep. Harsha).
48. See Quivira Mining Co. v. EPA, 765 F.2d 126 (10"' Cir. 1985), cert. denied, 474
U.S. 1055 (1986). Distinctions the courts have drawn in determining how tributary
waters fit under the Clean Water Act will be discussed later in this section. Tributary
water is "water in the unconsolidated alluvial aquifer of sand, gravel, and other sedimentary materials, and all other waters hydraulically connected thereto which can influence the rate or direction of movement of the water in that.., aquifer or natural
stream." Colorado Dept. of Natural Resources v. South Western Colorado Water Conservation Dist., 671 P.2d 1294, 1300 n.2 (Colo. 1983) (quoting COLO. REv. STAT. § 3792-103 (11) (1973)), cert. denied, 466 U.S. 944 (1984).
49. See COLO. REv. STAT. § 37-92-10 (10.5)(1998). "Nontributary ground water"
means that ground water, located outside the boundaries of any designated ground
water basins .. . the withdrawal of which will not, within one hundred years, deplete
the flow of a natural stream ... at an annual rate greater than one-tenth of one percent of the annual rate of withdrawal.
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limited protection under the CWA "when the regulation is undertaken
in conjunction with limitations on... discharges into surface waters."5
These decisions are critical steps toward protecting ground water from
mining contamination.
The decision in Sierra Club v. Colorado Refining Co.,5 ' interpreted
coverage of the CWA to include ground water by holding that the
CWA covered "discharge which reaches navigable waters through
ground water. 5 2 The plaintiff, an environmental group, alleged that
the Colorado Refining Company was illegally discharging pollutants
into Sand Creek in excess of permit limits degrading the water quality
of the surface water body,53 and discharging into ground water tributary to the creek, giving the court jurisdiction "to enforce.., an effluent standard
or limitation.., and to apply any appropriate civil penal54
ties.

Citing federal court cases55 where the term "navigable waters" has
been interpreted broadly to include navigable waters that encompass
"waters tributary to those which are navigable in fact," the district court
found the refinery in violation of the CWA, holding the prohibition
against discharging pollutants into "navigable waters," covered
dis6
charges which reached navigable waters through ground water.
The Sierra Club court based much of its reasoning on United States v.
Earth Sciences, Inc.,57 which interpreted the CWA to have broad coverage over the waters of the United States, and to "regulate to the fullest
extent possible those sources emitting pollution into rivers, streams,
and lakes."' 8 In Earth Sciences, the court held that unpermitted leach
mining waste polluting a creek via ground water seepage violated the
CWA. The court based its rationale for its interpretation of the Act
on its belief that the CWA was "designed to regulate discharges into
every body of water that may affect interstate commerce."6 ' The court
50.

United States Steel Corp. v. Train, 556 F.2d 822, 852 (7th Cir. 1977).

51. Sierra Club v. Colorado Refining Co., 838 F. Supp. 1428 (D. Colo. 1993).
52. Id. at 1434.
53. Id. at 1429.
54. Id. at 1431 (quoting 33 U.S.C. § 1365(a)).
55. Sierra Club, 838 F. Supp. at 1432-34 (citing McClellan Ecological Seepage Situation v. Weinberger, 707 F. Supp. 1182, 1196 (E.D. Cal. 1988); New York v. United
States, 620 F. Supp. 374, 381 (E.D.N.Y. 1985); Inland Steel Co. v. EPA 901 F.2d 1419,
1422 (7th Cir. 1990); Quivira Mining Co. v. EPA, 765 F.2d 126, 129-30 (10" Cir. 1985);

United States v.Earth Sciences, Inc., 599 F.2d 368, 375 (10th Cir. 1979)).

56. Id. at 1432-1434. The court stated, "[t]he Clean Water Act's preclusion of discharge of any pollutant into 'navigable waters' includes such discharge which reaches
'navigable waters' through ground water." Id. at 1434.
57.

Earth Sciences, Inc., 599 F.2d at 368.

58. Id. at 373.
59. Id.
60. Sierra Club, 838 F. Supp. at 1433 (quoting Earth Sciences, 599 F.2d at 373). While
Earth Science's holding concerned the affects of unregulated discharge on interstate
commerce, its statements pertaining to navigable waters are appropriate here. The
court endorsed a broad interpretation of the Act, stating that "[iut seems clear Congress intended to regulate discharges into every creek, stream, river body or body of
water that in any way may affect interstate commerce." Earth Sciences, 599 F.2d at 375.
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found the discharge into the ground water was connected to, and polluted, Rito Seco Creek-an interstate commerce
6 water body, and ruled
the ground water was protected under the Act.

1

The connection between interstate commerce affected waters and
ground water is key in interpreting that the CWA includes tributary
waters. In order to protect ground water from the discharge of pollutants and subsequent contamination, courts must find that the affected
tributary ground water is connected to interstate commerce affected
waters. In cases where plaintiffs seek coverage of tributary waters under the Act but do not establish an interstate commerce connection,
they must show that the watercourse is "a tributary
of, or at least a con62
duit of, water to an interstate water course.,
In expanding the interpretation of the CWA to cover tributary
ground water, courts have held that in certain instances, tributary waters do not have to be connected to waters that are navigable in fact to
be protected by the CWA.63 In Quivira Mining Co. v. United States,6" the

court found ground water may be protected under the Act based on
the fact that surface flow fed underground aquifers that connected to
navigable-in-fact streams. 65 A stream need not be navigable in the
traditional sense. Tributary water flowing on some occasions, is protected by the Act. 6
The interpretation of ground water as an interstate commerce affected water body covered under the CWA is of particular significance
to the mining industry, because it allows for protection of ground water from waste that has seeped through the earth and imposes liability
on mining companies for any ground water contamination. Tributary
waters that seep into the earth have been held to be interstate commerce affected waters, because the waters of the tributary body soak
into the earth's surface and "after a lengthy period, perhaps centuries,"
the 6underground
water connects with waters that are navigable in
7
fact.
Decisions interpreting the CWA to encompass ground water uphold the congressionally declared goal of "restor[ing] and maintain [ing] the chemical, physical and biological integrity of the nation's
waters." ' By enforcing limitations on mining companies' mill tailings,
acid run off, mine waste, and cyanide discharges affecting tributary
ground water, providing strict penalties for these violations, and ensuring that reclamation be funded by mining companies, courts can
lessen the financial burden of the EPA and state taxpayers.

61.

United States v. Earth Sciences, Inc., 599 F.2d 368, 375 (10th Cir. 1979).

62. Friends of Santa Fe County v. LAC Minerals, Inc., 892 F. Supp. 1333, 1356 (D.
N.M. 1995).
63. See Quivira Mining Co. v. EPA, 765 F.2d 126, 129-30 (10th Cir. 1985).

64. Id. at 126.
65. Id. at 130.
66. Friends of Santa Fe County, 892 F. Supp at 1355.
67. Quivira Mining Co., 765 F.2d at 129.
68. 33 U.S.C. § 1251(a) (1994).
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If Congress chooses to amend the CWA to specifically include
tributary ground water, this will add additional environmental protection. If tributary ground water is specifically included in future legislation, the quality of the nation's waters will be improved and the time
and expense of litigation will be reduced. In addition, long-term effects on the environment will include a replenishment of aquatic life
and a reduction in fears of water contamination and human health
threats posed by contamination 6
FEDERAL STATUTES WHICH ADDRESS MINING WASTES
AND GROUND WATER CONTAMINATION
The EPA administers three statutes that deal with remedying contamination in aquatic contexts, and which have potential to have significant impact on the mining industry if ground water protection becomes a focal point in Congress. These statutes are the Resource
Conservation and Recovery Act ("RCRA")," the Comprehensive Environmental Response, Conservation and Liabili r Act ("CERCLA"), 1
and the Safe Drinking Water Act ("SDWA").
Although RCRA,
CERCLA and the SDWA were originally designed as preventive
mechanisms for ground water protection and waste disposal management, 7 regulations and implementation procedures have resulted in
the statutes being used as corrective mechanisms for already existing
contamination, rather than being focused on contamination prevention.74
The Safe Drinking Water Act (SDWA) and Its Effects on
Ground Water
The Safe Drinking Water Act (SDWA) is the only federal statute directed at protecting underground sources of water and thus is the only
statute that currently gives direct coverage to ground water. 75 The protection mechanisms for underground sources of water are used to protect aquifers from contamination thereby safeguarding the water for
human consumption.7 6 The statute established standards for the public water system at a level that would protect human health. The levels
promulgated by the statute control maximum contaminant levels, pro69. See supra notes 18-25 and accompanying text.
70. Resource Conservation Recovery Act §§ 1001-11012, 42 U.S.C. §§ 6901-6992(k)
(1994).
71. Comprehensive Environmental Response, Compensation and Liability Act §§
101-405, 42 U.S.C. §§ 9601-9675 (1994).
72. Safe Drinking Water Act §§ 1401-1465, 42 U.S.C. §§ 300f-300j (26) (1994).
73. Linda A. Malone, The Necessay InterrelationshipBetween Land Use and Preservation
of Ground Water Resources, 9 UCLAJ. Envtl. L. Poly 1, 15, (1990).
74. Id. at 16, 26-27.
75. Randall & Robertson, supra note 24, at 236.
76. Id.
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tect sole source aquifers and control underground injection of wastes."
The SDWA is critical in the reform of mining law and protection of
ground water because it is specifically directed at controlling the
amount of waste in ground water. However, there are particular problems with the language and meaning of the statute. While the SDWA
affects disposal of wastes into underground water, it deals strictly with
waste that is "injected'7 8 into ground water (waste which enters
through "bored, drilled or driven wells, or through a dug well").'9 Because most mine waste enters ground water by seeping through the
soil and not through any type of well, these provisions directed at underground contamination fail to safeguard against contamination
caused by mining.
Another major problem with the SDWA's protection of ground water and drinking water supplies is that the statute covers only public
water supply systems and does not protect residents utilizing private
wells. 0 Public water systems are defined as systems of piped water for
human consumption that have "at least fifteen service connections or
regularly serve at least twenty-five individuals."" As a result of this narrow coverage, private well users suffer health effects from contaminated ground water as well as monetary burdens of having to obtain
drinking water from other sources.
Resource Conservation And Recovery Act (RCRA)
RCRA establishes a comprehensive "cradle-to-grave" scheme for
regulating hazardous wastes. 82 Congress created RCRA with the intention of remedying ground water contamination that was generated by
non-point source pollution, which escaped coverage under the Clean
8 4

Water Act, 83 by implementing standards and cleanup requirements.

Heap leaching contamination and surface run off contaminants
meet the definition of "solid waste" under RCRA, since "hazardous
waste" includes "a solid waste, or combination of solid wastes."" Mine
wastes are classified as hazardous waste under RCRA because they are
77. Malone, supra note 68, at 18.
78. Resource Conservation and Recovery Act, 42 U.S.C. § 300h (d)(1)-(2) (1994).
79. Randall & Robertson, supra note 24, at 236.
80. Id. at 233-37.
81. 42 U.S.C. §300f(4)(a) (1994). Exempt from the definition are systems that
have only distribution and storage facilities, obtain all water from a public water system
but are not owned or operated by it and do not sell water. 42 U.S.C. § 3 00 g (1)-(3)
(1994).
82. Edison Electric Institute, v. U.S. Environmental Protection Agency, 996 F.2d
326, 328 (D.C. Cir. 1993). The regulations cover the generation, transportation,
treatment, storage, and disposal of hazardous wastes. Id.
83. Malone, supra note 68, at 26.
84. SALLY BENJAMIN & DAVID BELLUCK,STATE GROUND WATER REGULATION: GUIDE TO
LAws,STANDARDS AND RiSK ASSESSMENT 20 (1994).
85. 42 U.S.C. § 6903(5) (1994). Solid waste is defined as "any garbage, refuse,
sludge ... or other discarded material, including solid, liquid, semisolid, or contained
gaseous material resulting from... mining...." 42 U.S.C. § 6903(27) (1998).
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solid waste which may "cause, or significantly contribute to an increase
in mortality, an increase in serious irreversible, or incapacitating reversible, illness, or... pose a substantial... hazard to human health
or the environment when improperly
8 6 treated, stored, transported or
disposed of, or otherwise managed.
RCRA section 70037 enables the EPA Administrator to bring suit in
federal court against any owner or operator of a storage facility or a
past or present generator of hazardous waste, 88which includes a mining facility and owner. Unfortunately, section 7003 is generally only
applicable to active sites, and may not be applied retroactively for reclamation. Additionally, under section 7002, a citizen is empowered to
bring suit, and may sue for private enforcement of the statute because
the statute authorizes "any person" to "commence a civil action on his
own behalf."' A citizen aggrieved by mining waste can thus bring a
cause of action against the mining facility responsible for generating
the waste. 9'
Comprehensive Environmental Response, Conservation
and Liability Act (CERCLA)
The most powerful and feared federal statute in the mining industry is the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA).92 CERCLA's primary goal is to "protect and
preserve public health and the environment from the effects of releases or threatened releases of hazardous substances to the environment. 93 CERCLA focuses on remedying ground water contamination
through a variety of programs. 4 The is statute are more ground water
protective than the CWA because CERCLA's terms are more broadly
defined and allow for the imposition of liability for "the substantial
threat of release" 95 of a pollutant. Where it has been difficult to regulate the discharge of mining waste into ground water because of the
lack of applicable terminology in the Clean Water Act, under
CERCLA, a "facility" is broadly defined as "any building, structure, in-

86. 42 U.S.C. § 6903(5)(A)-(B) (1994).
87.

Resource Conservation and Recovery Act § 7003(a), 42 U.S.C. § 6973(a)

(1994).
88. Malone, supra note 68, at 37.
89. See United States v. Northeast Pharm. & Chem. Co., 810 F.2d 726 (8th Cir.
1986), cert. denied, 108 S.Ct. 146 (1987). See also United States v. Bliss, 667 F. Supp.
1298, 1304 (E.D. Mo. 1987).
90. Resource Conservation and Recovery Act § 7002(a)(1)(A), 42 U.S.C. §

6972(a)(1) (A) (1998).
91. See generally United States Dept. of Energy v. Ohio, 503 U.S. 607, 112 S. Ct. 1627
(Ohio 1992). Ohio successfully brought a citizen suit under the provisions of RCRA
against the United States government for violations of RCRA permit provisions.
92. 42 U.S.C. §§ 9601-6992(k) (1994).
93. John C. Cruden, CERCLA Overview, SA 85 ALI-ABA 517, 521 (1996).
94. BENJAMIN & BELLUCK,supra note 77, at 21-22.
95. Cruden, supra note 86, at 527.
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stallation, equipment, pipe or pipeline, .. well, pit pond, lagoon, impoundment, ditch, [or] landfill.
,,96 The broad nature of the definitions allow a greater number of actions to be filed against mining polluters.
CERCLA's power over the mining industry is activated when
there is a release or a substantial threat of release of a hazardous substance or a pollutant or contaminant, which may present an imminent
and substantial danger to the public health or welfare. 97 Though
CERCLA's broad definitions allow for easier imposition of liability on
mining companies that release contamination into ground water, the
statute is not a sufficiently proactive answer to preventing ground water contamination and protecting human health. While CERCLA may
be activated by a "substantial threat" of release, it is generally focused
on remedying ground water contamination, not preventing it.98
COLORADO METHODS OF RECOVERY BASED ON COMMON
LAW REMEDIES TO GROUND WATER CONTAMINATION
In addition to the potential statutory liability of the SDWA, RCRA,
and CERCLA for ground water pollution, liability may be derived from
the common law. States and other plaintiffs apply common law doctrines, particularly nuisance, to protect ground water and residents
who rely on the ground water supply.' Common law remedies include
injunctive relief, court-ordered cleanups, and actual damages including costs of obtaining water supplies, lost profits, and reduced property
values.0
Common law issues of liability resulting from nuisance continue to
govern claims for emotional distress, breach of contract, trespass, and
damages. The common law has recognized that "regardless of whether
the occupant of the land has sustained physical injury, he may recover
for discomfort and annoyance ...and for mental suffering occasioned

by fear for the safety of himself when such discomfort or suffering has

96. 42 U.S.C. §9601(9)(A) (1994).
97. See 42 U.S.C. § 9604(a)(1)(A)-(B) (1994).
98.

BENJAMIN & BULLOCK, supra note 77, at 22.

CERCLA suits at Summitville: An

example of EPA CERCLA litigation against a potentially responsible party is the suit

filed by the EPA against Robert Friedland, former manager of the Summitville Mine.
The EPA and United States Attorney filed a civil action against Friedland to recover
for the $120 million expended on the clean up of the mine, claiming Friedland per-

sonally made decisions pertaining to mining, financing, pollution control and operation which led to the contamination of ground water surrounding the mine and sub-

sequently 17 miles of the Alamosa River. Former Goldmine ManagerMoves to Dismiss EPA
Claimfor Damages, COLO. SPRINGS GAzETrE TELEGRAPH,Jan. 10, 1997, at B4. In June of
1995, a mid-level manager for Friedland's former firm was indicted on 35 counts of
violating the Clean Water Act. Each count carries a maximum sentence of three to
five years and fines of up to $250,000.00. Kris Newcomer, Gold Mine Indicted in Environmental Disaster: Pollutant Dumping Charged at Summitville Superfund Site, ROcKY MTN.
NEws,June 16, 1995, at 6A.
99.

100.

BENJAMIN & BELLUCK, supra note 77, at 28.
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proximately been caused by trespass or nuisance. ' ' Disruption of an
individual's water supply has been considered analogous to trespass or
nuisance because it interferes with the owner and occupier's use and
enjoyment of the land.
Under Colorado common law, landowners have a duty to prevent
activities and conditions on their lands, which create an unreasonable
risk of harm to others." 3 Property owners, including mine owners,
have no right to permit "continued degradation of the environment.., thus creating a hazard to public health.' 0 4 In 1994, in State v.
The Mill, °5 the Colorado Supreme Court declared that a land owner
cannot reasonably expect to put property to a use that constitutes a
nuisance, even if the owner's intended use is the only economically viable use of the land.0 0 In that case, the court defined a public nuisance as "doing or failure to do something that injuriously affects the
safety, health, or morals of the public or works some substantial annoyance, inconvenience, or injury to the public." 'o Under Colorado
law, land use that results in pollution constitutes a nuisance.' 0
The Mill reinforced ground water protection by holding the tort of
nuisance available to a plaintiff when improper handling of toxic
wastes contaminated a property owner's drinking supply.'0 9 The Court
held that the owner of a uranium mill who was discharging tailings
into a body of water had no right to use the Property in a manner that
could result in the spread of contamination.
Another Colorado Supreme Court case has held that the discharger of mining pollution has a duty to prevent resulting contamination, and a breach of that duty is punishable with damages."' In addition to constituting a nuisance, the court held the spread of pollution
via waste contamination an invasion of a riparian owner's rights."2
When the discharge of tailings and waste from mining mills leads to
contamination of subsurface waters, and in turn affects land and crops,
the lower riparian owner is entitled to damages. 11 Additionally, a
101. Acadia v. Herbert, 353 P.2d 294, 299 (Cal. 1960).
102. Id. at 300. Plaintiff recovered damages for himself and his family for emotional
distress caused by the fear of drinking contaminated water.
103. State v. The Mill, 887 P.2d 993, 1002 (Colo. 1994), cert. denied, 515 U.S. 1159

(1995).
104. Aztec Minerals Corp. v. Romer, 940 P.2d 1025, 1032 (Colo. Ct. App. 1996).
105. The Mil4 887 P.2d at 1002.
106. See id. at 1001. While the mining contamination present at the site was the result of the prior owner's actions, under Colorado nuisance law the present owner is
prohibited from making use of the land if it will spread contamination. See id. at 1002.
107. Id. at 1002.
108. "[A]ny unlawful pollution or contamination of any surface or subsurface waters... or of the air," constitutes a nuisance." Id. (quoting COLO. REv. STAT. § 39-13-

305 (1963)).
109. See Carter v. Chotiner, 291 P. 577, 578 (Cal. 1933).
110. The Mil4 887 P.2d at 999-1001.
111. Wilmore v. Chain O'Mines, 44 P.2d 1024, 1027 (Colo. 1934).

112. Id.
113.

Id.
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court may issue a permanent injunction against the polluter."'
COLORADO METHODS OF RECOVERY FOR SUITS BASED
ON HEALTH THREATS POSED BY GROUND WATER
CONTAMINATION
Under Colorado law, damages are allowable for annoyance and
discomfort in cases of injury to real property.5 Injury to real property
includes injury to a resident's water supply. I~ In instances such as Eagle Mine, numerous suits have been •filed
117to recover for private injury
•
In order to recover on a
caused by ground water contamination.
claim based on fear of future health risks caused by mining contamination, plaintiffs must provide substantial evidence of the potential for
disease or cancer. 8 Along with providing proof, plaintiffs must show
that their fears regarding health are "reasonable reactions to alleged
exposure. 1 9 Plaintiffs must prove that their fears are based on "objectively verifiable and reliable medical information.""
STATE REGULATION OF GROUND WATER
In addition to relying on common law remedies and federal statutes, states are implementing ground water regulations to address the
dangers of ground water contamination. States are formulating their
own ground water protection statutes based on the congressional belief that the primary responsibility of protecting ground water rests
with the states.1 2 ' As discussed earlier, Congress intended to leave
ground water regulation to the states due to the local nature of ground
water pollution and use, 22 and the belief that states are better
equipped to determine appropriate ground water programs. 123 Many
114. Id.
115. Weld County Bd. of Comm'rs v. Slovek, 723 P.2d 1309, 1318 (Colo. 1986).
116. The most notorious spot for health threats posed by ground water contamination is Leadville, Colorado. Health effects of mining contamination have lead to allegations of high lead levels in children's blood, resulting in lead poisoning and possible

learning disabilities. Leadville, one of the richest spots for ore deposits, is now a Superfund site. Approximately 2,000 waste dumps spread throughout the sixteen square

mile town of Leadville have led to children's health threats. The contamination that
poured out of the Yak Tunnel and into the Arkansas River subsequently seeped into

the soil and ground water in the town. Leadville Fights Rap as the Town That Mining Poi-

soned, COLO. SPRINGs GAzETTE, Sept. 15, 1993 at B5.
117.
118.

See Satsky v. Paramount Communications, 7 F.3d 1464, 1466 (10th Cir. 1993).
Boughton v. Cotter Corp., 65 F.3d 823, 832 n.13 (10th Cir. 1995).

119. Id. at 833.
120. Id.
121. BENJAMIN & BELLUCK, supra note 77, at 28.
122. Id. at 30.
123. The EPA has stated "the primary responsibility for coordinating and implementing ground water protection programs has always been and should continue to
EPA, OFFICE OF THE ADMINISTRATOR, PROTECTING THE
NATION's GROUND WATER: EPA's STRATEGY FOR THE 1990's. THE FINAL REPORT OF THE
be vested with the States."
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states have chosen to set their own levels of permissible waste discharge, acceptable levels of contaminants in water, and their own reclamation standards. In many cases, under the CWA, states must meet
minimum standards of water quality set by the federal government, but
are free to develop their own programs mandating more stringent
standards.
In many instances, state regulations offer protection missing from
federal statutes and play a critical role in protecting ground water and
the environment from contamination. State ground water programs
are more comprehensive than federal programs, directly addressing
prevention of ground water contamination and providing for regulatory and enforcement provisions. 2 In addition, state laws generally
provide for ground water protection responsibility and liability for
damages resulting from contamination."
The negative side to state regulation, however, is unequal levels of
enforcement and varying environmental effects.'2 6 Given that ground
water passes between states, a more effective answer to preventing and
controlling ground water contamination would be national regulation.
While each state has its own uses for its waters, as well as varying geography, contaminated ground water has the same effect on human
health and aquatic life whether it is in New York or California.
In Colorado, ground water protection is authorized by the Colorado Water Quality Control Act,' through Basic Standards for Ground
water. 2 The Classification and Water Quality Standards for Ground
water' were established in 1991 to provide "for the adoption of use
classifications and water-quality standards for ground water in specific
areas of the state and to adopt an interim narrative standard to protect
ground water prior to the adoption of site-specific use classifications
Where ground water quality is good, the
and numerical standards."
set
to
assure
it
remains of good quality, and, in areas
standards are
where contamination has occurred, the standards may be lower, but
are set so that the contamination levels are not permitted to worsen."'

EPA's GROUND WATER TASK FORCE 212-1020 (July 1991).
124. BENJAMIN & BULLOCK, supra note 77, at 19.

125.

Id. at 30.

126. See RCRA Special Waste: HearingBefore the Subcommittee on Transportationand Hazardous Materials of the House Comm. on Energy and Commerce, 102d Cong. 127-28 (1991)

(statement of Philip M. Hocker, President, Mineral Policy Center).
127. COLO. REV. STAT. § 25-8-101 (1998).
128. COLO. REV. STAT. § 25-8-204(3) (1998).
129. 5 COLO. CODE REGS. § 1002-41 (1997).
130. BENJAMIN & BULLOCK, supra note 77, at 168 (quoting COLORADO GROUND WATER
UNIT AND EPA REGION VIII: PROFILE: COLORADO GROUND-WATER PROGRAM (Draft, Dec.

1991)).
131.

Id. at 168.
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COLORADO MINING LAWS HELPING TO PROTECT
GROUND WATER
In addition to implementing ground water contamination and water quality legislation, Colorado's mining law reform helps to protect
ground water. The Colorado Mined Land Reclamation Act 32 is an example of legislation that discourages mining companies from contaminating ground water. The statute makes mining companies responsible for the "life of the mine.0 33 This regulation mandates that
companies that have taken over defunct mines are responsible for any
ground water contamination resulting from the site, regardless of the
fact the purchasing company had no control over the mine at the time
the contamination occurred.14 Additionally, an amendment to the
statute requires simultaneous reclamation of mines.131
In 1993, the General Assembly enacted the Colorado Voluntary
Clean-Up and Redevelopment Act 6 to encourage reclamation of mine
sites and to avoid future contamination disasters. The statute allows
for special consideration for companies that reclaim old mining sites.13
In exchange for cleanup, the companies may mine for a specified
number of years and then be released from their permit, and all liabil38
ity.
The Act satisfies both the goal of the mining industry to "redevelo [p] existing industrial sites" and environmentalists'
goal of "protec3 9
tion of human health and the environment.',

Thus far, indications are that the statutes are encouraging mining
companies to reclaim the sites and take greater responsibility for their
actions. For example, in 1996, mining companies in Colorado spent
over ten million dollars in the cleanup
of contaminated dirt, water and
4
waste to satisfy EPA requirements.

1

CONCLUSION
Existing federal and state regulations are insufficient to address the
gravity of the ground water contamination that exists in the nation today. The present provisions in the SDWA, CERCLA, and RCRA that
apply to ground water are clean up-based requirements and are inadequate to address the modern day threats of ground water contamina-

132. COLO. REV. STAT. § 34-32-102 (1998).
133. Kerri S. Smith, Mining Firms Go Green, Regulations Spur Care of the Environment,
DENVER POST, Oct. 27, 1996, at AO.

134.
135.
136.
137.

Id.
Id.
COLO. REV. STAT. § 25-16-301(1998).
Id.

138. Smith, supra note 126. In some instances, mining companies will continue to
monitor water quality standards, though they have supposedly been released from li-

ability.
139. COLO. REV. STAT. § 25-16-302(1) (1998).
140. Smith, supra note 126.

WATER LAW REVIEW

Volume 2

tion caused by mining. A single federal program focused on ground
water protection must be implemented so that the federal focus concerning ground water is no longer only remedial, but preventive as
well.
Additional legislation, most importantly the addition of tributary
ground water protections to the CWA, is essential to prevent and contain ground water contamination. The congressional goal of the CWA
is clearly stated in the language of the legislation as protecting the waters of the United States; yet, because ground water is omitted from
the Act, the congressional goal is not being met. Modern judicial
trends, such as Sierra Club v. Colorado Refining Co., and Washington Wilderness Coalition v. Hecla Mining Co., which support a broad interpretation of the Act to include tributary ground water, have made persuasive arguments regarding ground water's effect on surface waters.
Most importantly, these commerce-based arguments demonstrate the
power of ground water contamination to affect every aspect of human
life. But while such decisions are crucial in protecting ground water,
their implications have not reached far enough. Federal courts remain divided on expanding the scope of the CWA, with many still relying on the congressional debates of 1971 and excluding ground water
from its protection. The lack of uniformity in judicial decisions allows
for continued ground water contamination and environmental degradation, demonstrating the need for Congress to consider once again
the addition of ground water to the CWA.
Along with persuading Congress of the importance of ground water reform, mining industry opposition to reform must be addressed
and considered in the reform process. While Summitville-type threats
could be eased if ground water were regulated by federal legislation,
mining proponents continue to support state regulation of the industry, 41 believing federal reform would give the government too much
power.1 2 To combat reform efforts, mining proponents are pitting the
economic necessity of mining against the need to protect the water
supply and the environment. Mining proponents argue that federal
ground water regulations and the reform of the Mining Act will force
mining companies to shut down and move to foreign countries, taking
with them thousands of jobs and millions of dollars in revenues.
They contend amendments to the Mining Act will result in unattainable environmental standards that will further impede the productivity
of the industry by posing huge financial burdens.1 44 In the past, these
industry arguments have been successful in Congress. However, if the
reform focuses on mining reclamation and water protection programs
that will respect the mining companies' goal of profit maximization,
reform has a better chance of success in Congress and during the implementation process. While such a goal may be difficult to attain, the
141. Legislative Summary: Mining Law, CONG.
142. Sanderson, supra note 17, at GO.
143. Sanderson, supra note 17, at GO.
144. Mendez, supra note 15, at 8A.

Q. WKLY.

REP., Nov. 5, 1994, at 3169-70.
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key to formulating and implementing reform is to have the mining industry and the environmentalists work together to achieve progress.
The adversarial relationship that exists between the mining industry
and environmentalists must change in order for effective reform to
take place.
While congressional intent to leave ground water regulation to
states has resulted in some states producing stringent ground water
regulations, by allowing ground water to continue to be regulated on
state levels, the spreading of ground water contamination between the
states remains uncontrolled. Instances of mining contamination have
repeatedly shown the power of ground water to carry contamination
throughout the environment. In cases such as Summitville, an entire
aquatic region has been destroyed. Other instances, such as the Yak
Tunnel in Leadville, Colorado, show how contaminated ground water,
bringing with it high levels of lead, has contaminated private wells and
gotten into the blood of children. 115 Federal reform is needed so that
the contaminated ground water that is now unregulated may be addressed.
In formulating a federal response to ground water contamination,
Congress should look to the successes of state mining programs, such
as Colorado's 1993 Voluntary Clean-Up and Redevelopment Act. This
law is an example of possible proactive answers available to the mounting problems of funding cleanups and the controversy that exists between the EPA and the mining companies. While Colorado's Voluntary Clean-Up and Redevelopment Act is an example of state
legislation and its scale is smaller than federal reform, it is an example
of legislation which works with the mining companies to reclaim the
environment, while at the same time allowing the companies to continue prospering.
The issue of ground water and the CWA has not been fully addressed by Congress in the past twenty-five years. Repeated instances
of contamination across the country show the need for federal legislation of ground water. Regulation of ground water is a crucial step currently missing in the protection of our national environment and
natural resources.

145.

Robinson, supra note 11.

